Self-Defeating Laws P ^ 

The courts have taken a long time to acknowl- 
edge that the dual approach of Congress to the 
Communist Party is self-defeating. In the Smith 
Act of 1948 Congress virtually outlawed the Com- 
munist Party and made membership in it a crime. 
In 1950 the Subversive Activities Control Act was 
passed with the object of requiring that party and 
similar organizations to disclose their operations 
to the public view. The two were obviously in- 
compatible because the Fifth Amendment protects 
all citizens against being compelled to confess 
criminal conduct or conduct that might tend to 
incriminate them. 

Attorney General (now Justice) Tom Clark, sev- 
eral eminent constitutional authorities and mem- 
bers of Congress noted the inconsistency at the 
time^ and this was one reason for President Tru- 
man's veto of the subversive activities control bill. 
Nevertheless, the act that was passed over his 
veto has remained on the books, and it has taken 
17 years for the courts to confront this constitu- 
tional defect in the measure in a direct fashion. 
Even now the decision comes from the United 
States Court of Appeals for the District of Colum- 
bia, and the Supreme Court is yet to be heard 
from, although there seems to be little question 
as to what its conclusion will be. 

Fortunately, the Court of Appeals, in an opinion 
by Judges McGowan and Danaher and a concur- 
rence by Judge Prettyman, lays the deficiency 
out in no uncertain terms. Judge McGowan wrote: 

The difficulty is that the purposes of Congress 
in respect of the Communist Party have not 
been single in nature. They have, rather, 
sought in effect to compel both disclosure by the’ 
Party and, at the same time, the incrimination 
of its members. The congressional enactments 
applicable to the Communist Party have, sever- 
ally but simultaneously, exposed it in substance 
to outlawry as well as to an obligation to dis- 
close its records and affairs. We may assume 
for the moment that either approach was, and is, 
constitutionally feasible. We cannot, because 
of the Fifth Amendment, safely assume as much 
in the case of the coexistence of both purposes. 

The Supreme Court in the Albertson case came 
close to saying what the Court of Apeals has 
now said. It there ruled that the members of the 
Communist Party who invoked the Fifth Amend- 
ment could not be criminally punished for failure 
to supply their membership list. Nevertheless, 
the prosecutions went forward. In the latest trial 
the Government tried to have paid informers of 
the FBI, who had joined the Communist Party 
as spies, supply the requested information and 
register the Party, although they would have had 
to obtain the data from some bona fide member. 
Obviously this “two-step incrimination,” as Judge 
Prettyman called it, did not overcome the basic 
objection raised. The least that Congress can now 
do is to scrap one or the other of its conflicting 
punitive measures. 



